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MYERS, J., FOR THE COURT:
1. OnJduly 6, 2002, at approximately 4:00 inthe morning, Billy McCamey and CharlesHodnett were
arested in the Wal-Mart parking lot, located in Columbus, Missssppi. McCamey and Hodnett were
arrested for purchasing and having possession of more than two precursor chemicals used in the

manufacture of methamphetamine, in violationof Missssippi Code Annotated 8 41-29-313 (Rev. 2001).



The precursor chemicds in ther possession included ether, ephedrine, and lithium. On December 8-9,
2003, McCamey wastried inthe Circuit Court of Lowndes County, Mississippi and wasfound guilty. As
aresult, McCamey was sentenced to thirty-three years imprisonment and fined $10,000. McCamey
subsequently filedamotionfor judgment notwithstanding the verdict or, dterndively, anew trid, whichwas
denied. Upondenid of hismotion, McCamey gppeds, arguing fiveissues, which may be consolidated into
the following two issues:

. WHETHER MCCAMEY WAS DENIED A FUNDAMENTALLY FAIR TRIAL BY REMARKS
OF THE PROSECUTOR.

Il. WHETHER MCCAMEY WASDENIED HISRIGHT TO AN IMPARTIAL JURY.
12. Finding no error, we affirm.

STATEMENT OF FACTS
13.  Atapproximately 4:00 am. on July 6, 2002, in Columbus, Mississppi, McCamey and Hodnett
entered a Wal-Mart store to purchase severa items. The items purchased by the two included two
packages of lithium batteries, two cans of starter fluid, one package of coffee filters, five packages of
Sudafed, and a seven inch pair of wire cutters. The fird purchase, at 4:03 am., included two packages
of lithium batteries, two cans of Sarter fluid, and two boxes of Sudafed. At 4:07 am., asecond purchase
was made, whichincluded a package of coffeefilters, and two additiona boxesof Sudafed. At 4:12 am.,
athird and fina purchase was made, which included a seven inch pair of wire cutters, and one additiona
box of Sudafed. Alarmed by the strange nature of these purchases, a cashier for Wa-Mart notified the
authorities, who promptly apprehended McCamey and Hodnett in the Wal-Mart parking lot.
14. Upon apprehending the pair, the Columbus Police Department discovered in McCamey and

Hodnett’s possession, insde of Hodnett’s car, gpproximately fourteen boxes of ephedrine-based snus



medication, three cans of ether-based starter fluid, two packages of lithium-based batteries, one package
of coffeefilters, one par of seveninchwirecutters, and two hypodermic needles. Asaresult, thetwo were
arrested and later indicted for having violated Mississippi Code Annotated § 41-29-313.

5. Although modded as five arguments, there are essentidly only two arguments raised on appedl.
McCamey firg argues that he was denied a fundamentdly far trial due to the prosecutor’s statements
during dlosgng arguments and the circumstances regarding an intdligence report authored by one of the
investigating officers. McCamey’ s second argument, though argued as four issues, essentidly Sates that
he was denied his right to an impartid jury, as guaranteed by the Sixth Amendment of the United States
Condtitution.

LEGAL ANALYSIS

. WHETHER MCCAMEY WAS DENIED A FUNDAMENTALLY FAIR TRIAL BY REMARKS
OF THE PROSECUTOR.

STANDARD OF REVIEW
The standard of review that appellate courts must apply to lawyer misconduct during
opening statements or closing arguments is whether the natura and probable effect of the

improper argument is to create unjust prejudice againg the accused so as to result ina
decison influenced by the prgjudice so created.

Sheppard v. State, 777 So. 2d 659, 661 (17) (Miss. 2000) (citing Ormond v. State, 599 So. 2d 951,

961 (Miss. 1992)).

DISCUSSION

T6. McCamey arguesthat he was denied afundamentdly fair trid dueto the remarks of the prosecutor
in which the prosecutor referred to some statements made by McCamey. In order to fully understand

McCamey’s argument, a brief discussion of the statements attributed to McCamey is warranted.



q7. After McCamey’ sarrest, he was questioned by members of the Mississppi Bureau of Narcotics,
Clay County Sheriff’s Department, and Lowndes County Sheriff’s Department. During the interview,
McCamey, because he was a resident of Clay County, was questioned about the drug trade in Clay
County. The officers testified that M cCamey made statementsto theminwhichhe stated that he“wasthe
man when it came to cooking methamphetamine,” that “without him, couldn’t nobody else cook meth in
the Clay County area,” and “that he had atank containing approximately twenty five gdlons of anhydrous
ammoniahid.” Each of the officerstedtified that McCamey informed them that he waswilling to participate
and help out if possible, but that he would not Sgn awaiver of hisrights, nor would he reduce anything to
writing. As such, McCamey’'s statements were not documented. Rather, Officer Hawkins of the
Missssppi Bureau of Narcotics documented McCamey’s dleged statement in an intelligence report, as

follows

McCamey said that he doesit dl and without [sic] him no onein West Point Missssppi
can make Methamphetamine. He getsall the pills, gas and other supplies and even cooks
Methamphetamine for himsdf and others. McCamey said that he stedls [sic] the
Anhydrous Ammonia from cotton fidds and cornfields in Clarksdale and Greenwood.
McCamey advised that he had inhis possession 25 gdlons of Anhydrous Ammonia now.
McCamey advised that he had paid $1200.00 for the gas and could sdll it and make 10
times what he paid.

118. Due to the nature of McCamey’ s statements, McCamey’ s atorney filed a motion to suppress the
presentation of the statements. McCamey argued in hismotion that he had not voluntarily, intelligently and
knowingly waived his Miranda rights. Miranda v. Arizona, 384 U.S. 436 (1966). At the suppression
hearing, the three attending officerstestified unequivocaly that McCamey wasread his Miranda rights, but

that a waiver form was not completed, due to McCamey's unwillingness to complete such a form.



McCamey testified otherwise, saing that he had not made the aleged statements nor had he been read

hisMiranda rights.

T0. Thetrid judge found that McCamey was advised of his rights, and therefore, any statements he
made, oral or otherwise, were admissible. Thetria judge then addressed the issue of admissibility of the
intelligence report into evidence, finding that while the State could not introduce it as part of its case-in-

chief, it could introduce the report as rebutta evidence.

110. Atissueiswhether or not the prosecutor acted improperly regarding the attempted introduction
and discussionof Officer Hawkins sintelligence report. During the State’ s case-in-chief, Officer Hawkins
was under direct examingtion. During questioning, Officer Hawkins was permitted to testify about the
gatements McCamey made during the meeting. As such, the prosecutor thenattempted to introduce his
intelligence report as a business record, to which McCamey’ s attorney objected on the grounds that the
court had previoudy ruled the document as inadmissble. McCamey’s objection was sustained and the

intelligence report was not alowed introduced into evidence.

f11. Later,duringMcCamey’ scase-in-chief, McCamey vigoroudy denied having ever made the dleged
datements. Asaresult, inrebutta, the State called Officers Huffman and Howell, two additiond officers
whichwere present at the interview during whichthe incriminating statementswere made. Thetwo officers

corroborated the testimony of Officer Hawkins.

12. McCamey’s contention is that reversible error occurred because during closing arguments, asthe

prosecutor stated that McCamey did not sign a statement, because he wanted it to be:

Hisword againg theirs[the narcoticsagents]. He can say what he wantsto say later, and
he' s not confronted by any evidence to the contrary. And now, seeking to avoid the
consequences for his action, he wantsto play on Americans innate distrust of authority,
and, yes, our innate didike of police officers. We re anation born in rebdlion. We have
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never liked authority, and we, as a people, don't like cops. That's our nationa
characterigtic. And he hopes now that you' Il be misguided by your mistrust, and you will
set him free so that he can continue to ply his trade.

113. McCamey arguesthat the prosecutor’ sstatement duringdosing argumentswasimproper, asit was
intended to corroborate or bolster the testimony of the police officers thus violating his Fourteenth

Amendment right to due process.

114. Asdated above, the test to be gpplied for reviewing an dlegationof improper argument is“ whether
the natural and probable effect of the prosecuting attorney’ simproper argument created unjust prejudice
againg the accused resulting in adecison influenced by prgudice” Taylor v. State, 672 So. 2d 1246,

1270 (Miss. 1996) (quoting Dunaway v. State, 551 So. 2d 162, 163 (Miss. 1989)).

115.  The suspect portionof the dosng argument inthe case sub judice, though infelicitous, can not be
stated to have created unjust prejudice, resulting in a decision influenced by prejudice. Smply Stated,
athough a poor choice of wording, such a statement does not giveriseto reversd. The jury performed its
duty, which was to weigh the credibility of McCamey’ s testimony versus that of the officers, and the jury
found the officers tesimony to be more credible. Drake v. State, 800 So. 2d 508, 517 (1137) (Miss.
2001). It cannot be stated that the prosecutor’ s remark during closing arguments would cause the jury to

be prejudiced or biased in making that determination.

M16. Further, the Missssippi Supreme Court has previoudy hdd that in light of the overwheming
evidence of guilt, such comments, even if improper, do not congtitute reversible error. Dancer v. Sate,
721 So.2d583,590(1135) (Miss. 1998). Theoverwhelming evidence showed that McCamey wasindeed
inpossessionof two or more precursor chemicas used inthe manufacture of methamphetamine inviolation

of Mississppi Code Annotated 8 41-29-313. Therefore, thisissue iswithout merit.



Il. WHETHER MCCAMEY WASDENIED HISRIGHT TO AN IMPARTIAL JURY.
STANDARD OF REVIEW

117. “[Juror impartidity and fairnessisajudicia question to be determined on acase by case bas's,
the court’ s judgment will not be disturbed unless clearly wrong.” Dennisv. State, 555 So. 2d 679, 682
(Miss. 1989) (citing Walls v. State, 371 So. 2d 411, 413 (Miss. 1979); Odom v. State, 355 So. 2d

1381, 1383 (Miss. 1978)).

DISCUSSION
118. McCamey raises four additional issuesin his gopellate brief which relate to his Sixth Amendment
and Fourteenth Amendment rights to an impartid jury and a fair trid. As each of these issues are
ggnificantly intertwined, we will address them asoneissue. Theissuesraised are asfollows:

a. Whether M cCamey wasdenied his Sixth and Fourteenth Amendment rightsdueto an
impartial jury.

b. Whether McCamey made a valid waiver of his Sixth and Fourteenth Amendment
rights.

c. Whether M cCamey was denied his Sixth and Fourteenth Amendment rights dueto
a conflict of interest with hislegal counsdl.

d. Whether McCamey madeavalid waiver of hisSixth and Fourteenth Amendment rights
regarding hislegal counsd.

119. McCamey’s fird subargument isthat his Sixth Amendment right to be tried by an impartid jury,
as wdll as his Fourteenth Amendment right to afair trid were violated by the participation of one of the
jurors, a woman by the name of Martha Hinton. Immediately after McCamey was convicted, Donna
Smith, McCamey’ s attorney, brought to the attention of the trid judge that she had prior dedings with

Hinton. After thetrid, it became known that Hinton had been previoudy represented by Smith, and had



filed ama practice lavsuit and abar complaint againg her inAlabama. Although thetwo had beeninvolved
inaprior conflict, during vair dire Hintonfailed to disclose this information. Asaresult, Hinton' s presence
on the jury was not chdlenged. McCamey argues that due to Hinton's prior conflict with his atorney,
McCamey's Sixth and Fourteenth Amendment rights have been violated.

920.  Ourlawholdsthat ajuror isdisqudified within the meaning of Mississippi Code Annotated § 13-5-
67 (Rev. 2002) when, during voir dire examination, he or she has withheld information or has
misrepresented materid facts. Myersv. State, 565 So. 2d 554, 558 (Miss. 1990). Further, our casdaw
statesthat one’ sfailureto respond does not warrant the grant of anew tria unlessthe question propounded
was (1) rdevant to the vair direexamingation, (2) unambiguous, (3) the juror had substantia knowledge of
the information sought to be dicited, and (4) prgudice in sdecting the jury could reasonably be inferred
from the juror’ sfallure to respond. Odomv. State, 355 So. 2d 1381, 1383 (Miss. 1978).

921. Itisclear fromtherecord that Hinton should have been disqudified from the jury due to her prior
problems with Smith. During voir dire, the prospectivejurorswere asked, “ Do any of you know Ms. Smith
or any members of her immediate family?” The question was relevant and unambiguaous, Hinton had
subgtantial knowledge of the information that she had sued Smith previoudy for mapractice, and as such
Hinton should not have been dlowed to participate as ajuror.

722. The State argues that McCamey has waived hisright to anew trial. Upon review of the record,
we find that afew days after aguilty verdict had beenreturned againg McCamey, the trid judge informed
McCamey of the problem with Hinton's presence on the jury and informed himthat by waiving the issue,
he was waiving some rights for appea. The trid judge urged McCamey to discuss the matter with his

attorney, and offered to gppoint new counsd for McCamey. McCamey discussed this issue with three



attorneys and filed an affidavit waving thisissue for gpped. McCamey’ s affidavit in pertinent part Sates
asfollows

| am Billy Allen McCamey, the Defendant in that certain action styled State of
Missssppi v. Billy Allen McCamey, Cause No. 2002-0708-CR1. Both my attorney,
Donna S. Smith, and the Court have informed methat ajuror was seated on my case who
did not respond to the Court’ s questionregarding whether she knew Ms. Smithor anyone
in Ms. Smith’sfamily. | know that the juror, Martha D. Hinton, had previoudy sued my
attorney and obtained aninforma admonitiondirected to Ms. Smithby the Alabama State
Bar.

Since being made aware of these developments, | have been independently
advised by Attorney Michadl R. Farrow and Attorney Carrie A. Jourdan, as well asby
Ms. Smithand the Court, that this could result inanew tria being granted and, further, that
her sdlection as a juror could be raised as an issue on appeal of my conviction and for
Post-ConvictionRdidf. | understand that | have the right to raise thisissue, aswdl asthe
issue of ineffective ass stance of counsdl, onappeal and inany petition| may chooseto file
for Post-Conviction Relief.

Having been advised of dl of this| herebywaive the issue of ajuror having been
selected to 9t onmy trid jury who falled to respond to vair dire by the Court and who had
been involved in previous litigation involving my trid atorney, Donna S. Smith. | further
waive the issue of indfective assstance of counsd arisng from the sdection of juror
Martha D. Hinton.

Thisthe 11™ day of December, 2003.

123.  Further, the transcript indicatesthat M cCamey waived this issue for appeal during opencourt. The
portion of the transcript dealing with thisissueis as follows:
BY THE COURT: 2002-0708-CR1, | had spoke to Mr. McCamey about the possibility of
obtaining new counsel, and he wanted a period of time to think about it and discussthe matter with
his current court-gppointed counsdl. Have you done that, Mr. McCamey?
BY THE DEFENDANT: Yes, gr.
BY THE COURT: Do you wish the Court to appoint new counsd for you?

BY THE DEFENDANT: No, Sr.

BY THE COURT: Do youunderstand that means that you will be giving up maybe a ground that
you have on amotion for anew trid?

BY THE DEFENDANT: Yes, gr.



BY THE COURT: And do you aso understand that you may aso be giving up aground that you
have on apped; do you understand that?

BY THE DEFENDANT: Yes, Sr.

BY THE COURT: That's been explained to you?

BY THE DEFENDANT: Yes, Sr.

BY THE COURT: Please prepare me an affidavit to that effect. That he's been explained dl that
and put itintherecord in thiscase. | would aso think that it ought to be included inthe motionfor
anew trid.

BY THE DEFENDANT: Y our Honor?

BY THE COURT: Yes?

BY THEDEFENDANT: She did tdl meearlier that this - - she had already told me beforel ever
camein here the first time what had happened. Just to let you know she had dready told me.

BY THE COURT: | assume that she did, but the record must know itsdlf that | told you.

BY THE DEFENDANT: Oh, yes, sr. Okay. | undergand. | wasjust letting you know that she
had - - shewasn't trying to, you know, like, keep it from me or nothing. She did tell me.

BY THE COURT: The mationfor anew tria could contain that as error inyour trid. Andif it did,
Ms. Smith would be awitness. And she cannot be your lawyer and awitness at the sametime.

BY THE DEFENDANT: Yes, Sr.

BY THE COURT: So, if she remains your counsel asyourequest, that means that you give up the
right to raise that in amotion for anew trid.

BY THE DEFENDANT: | understand.

BY THE COURT: It dsoisgoingto meanthat you- - and thiswill beincluded in the affidavit. If
the motionfor anew trid is overruled and you appeal tothe Mississppi Supreme Court, Ms. Smith
will be your counsel for appellate purposes.

BY THE DEFENDANT: Yes, gr.
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BY THE COURT: She cannot, hersdf, raise[the] ineffective assstance of counsel argument. She
cannot claim that she - - that you were denied effective assstance of counsel because of this
because it would be her that she' d be talking about.

BY THE DEFENDANT: Right.

BY THE COURT: Another attorney could on direct apped, but she can't. Which dsoisgoing
to meanthat on- - if the supreme court affirms your conviction, any post-convictioncollatera relief
action that you might file as an inmate with this Court, you cannot raise ineffective ass stance of
counsd because of that issue eéther.  What dl this meansisthat you are waiving or giving up the
right to raise that or question that issue ever again. 'Y ou understand that?

BY THE DEFENDANT: Yes, Sr.
924.  Asthe record cearly reflects, McCamey was well aware of the rights which he was waiving.
McCamey hasfaled to demonstrate that the waiver was made with alack of knowledge or understanding
of the consequences. As such, McCamey has knowingly and intdligently waived each of the four sub-
issues he raises on gpped and therefore, McCamey’ s contentions are without merit.
125. THE JUDGMENT OF THE CIRCUIT COURT OF LOWNDES COUNTY OF
CONVICTION OF POSSESSION OF METHAMPHETAMINE PRECURSOR CHEMICALS
AND SENTENCE OF THIRTY-THREE YEARSIN THE CUSTODY OF THE MISSI SSIPPI
DEPARTMENT OF CORRECTIONSAND FINEOF $10,000 ISAFFIRMED. ALL COSTS
OF THISAPPEAL ARE ASSESSED TO LOWNDES COUNTY.

KING, C.J., BRIDGES AND LEE, P.JJ., GRIFFIS, BARNES AND ISHEE, JJ.

CONCUR. [RVING, J., CONCURS IN RESULT ONLY. CHANDLER, J.,, NOT
PARTICIPATING.
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